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he action was commenced in the Supreme 
2ourt f the tate of New York, Queens County, by 
servil a Summons and a Verified Complaint (Appendix 
pp. 3a-Sa) upon the efendants by a Swiss Avocat, 

the equivalent of a New York Attorney, in the City 
of Bienne, Switzerland, upon both Defendants. The 
Defendants by a duly authorized official admit in 


writing the service of the Summons and Complaint 


for both Defendants. /\ppendix p. 10a) 
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Instead of responding to the Summons and 
Verified Complaint served, in accordance with the 


practice prescribed in the ‘NEI ORK CIVIL PRACTICE 


LAW AND RULES, Defendants removed this action from 


the state Court to the United States District Court 
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Curvelining Corporation, hereinafter referred to 
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its principal office at Douglaston, Queens County, 
iew York. The agreement granted to ARC the sole 
and exclusive right and license (subject to certain 


minor exceptions) throughout the world to manufacture, 


have manufactured, use and sell time-keeping and 
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ime-measuring instruments embodying one or more 
of the inventions created by Plaintiff and covered 
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in whole or part b the United States Patents nun- 
bered 2,942,205 and 2,950,447 and other related 
patents and patent applications of which Plaintiff 


is the registered owner. 


This License Agreement between Plaintiff and 
ARC provided for the payment of a royalty to Plaintiff, 


aid royalty tol conputed on the cost of each of 
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the watch movements eitier manufactured or sold by 
ARC or by certain watch manufacturing companies speci- 


fied in aid Agreement 


Narch C, 197C, by written agreement executed 


in the City and State uf New York, ARC granted to 
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The aforesa Sub-License Agreement imposed 


obligation to pay ARC a royalty 


computed in accordance with formulae set forth in 


Agreement related to the number of time-keeping 


and time-measuring instruments embodying one or more 


of Plaintiff's inventions manufactured or sold by 
efendant OMEGA and Defendant SOCIETE SUISSE POUR 
L'INDUSTRIC HORLOGERE MANAGEMENT SERVICES, y 


(hereinafter referred to as "SSIH"), a Swiss Corpora- 
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tion. MEGA is a manufacturing Subsidiary of 


(Appendix p. 3la-33a). 
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Tne efendants, subsequent to tie execution of 


the Sub-License Agreement dated March ¢, 1970, have 


manufactured, caused to be manufactured, used and 
sold time-keeping and time-measuring instruments 
covered by the aforesaid Sub-1l*cense Agreement in 


sufficient quantities to accrue a liability to ARC 


and Plaintiff in tl amount of at least THREE 
INDRED THOUSA 300,000.00) DOLLARS. 
Tne Defendants ‘EGA and 5 have omitted, 


failed or neglected to pay the royaltics which have 


rued to ARC and Plaintiff, and said Defendants 
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continue to refuse to pay the rceyalties due to 
ARC and Plaintiff, despite demand for payment there- 


of. 


By written assignment, ARC, the grantor in the 
Sub-License Agreement dated March 6, 1970, assigned 
and conveyed all of its rights to seek to enforce 


collection of the royalties and other payments due 
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from Defendants OMEGA and SS under said Agreement 


t laintiff, CLARENCE H. MCSHAN. 


By specific provision contained in the license 
agreement between Plaintiff and ARC and in the Sub- 
License Agreement by ARC and Defendant OMEGA, both 
said agreements are required to be construed in 
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m : f. - 
The reement é arch 6, 1970 y an between 
laintiff' assiaqnor a Defendant OMEGA in pre-ise 
unequivocal repetitive language indicates that the 
Oncract must both be “construed and “governed” by 
the laws f the State of New York applicable to con- 
tracts made and to be performed ther ! 

In the light of the expressed submission by the 
terms of Yefendant OMEGA's onn contract, to the Laws 
of New York tate, he attention of the Court is in- 
vited to ti opinion of Judge Waterman of the Court 
of Appeals for the Second ircuit in AGRASHELL, INC. 
vs. ER IROTTA MPANY, 344 | , jy . 
where tne Court Say 

ection (a)l of the CPLR states 

fe @ 6 . court may exercise 
personal jurisdiction over any non- 
d iciliar * * * 7 a cause 
of action arisiny from any o the 
acts enumerate in this section, in 


the same manner as if he were 2 
domiciliary of the state, if, 
i! erson or through an agent, 


"Tl. transact any business within 


the state. 


"In Gelfand v. Tanner Motor Tours, 
(td., 339 fF. 26 3i?, 320 (2 Cir. 1964), 
we described the general scope of this 
provision as follows: 


"§ 302 was enacted to take advantage 
of jiew York's newly acquired consti- 
tutional power, derived from 
international Shoe Co. v. State of 
Washington [326 U.S. 310, 66 S. Ct. 154, 
90 L. Ed. 95], supra, and its progeny, 
to subject non-residents to personal 
jurisdiction based on acts occuring 
within the state. Simonson v. 
International Bank, supra, 14 N.Y. 2d 
at 288, 25] W.aY.S. 2d at. 438-439, 200 


Nek. 2a at €360,. 431. The provision 
is apparently based on that portion of 
International Shoe Co. v. State of 


Washington, supra, 326 U.S. at 318-319, 
66.8, Ct. £6 259, 9G Ls ‘ba.. 9S wollen 
holds that ‘ the commission of some 
‘single or occasional acts * * * in a 
state' may be enough to render a person 
amenable to local suit on causes of 


action which ‘arise out of or are connected 


with the activities within the state.‘ 
See generally N.Y. Legis. Doc. (1958) No. 
13, pp. 39-40." 


Accordingly, in the absence of authori~ 


tative pronouncements by the New York _ 
courts indicating a narrower legislative 
intention, we shall assume that Section 

302 is as broad as the Federal Constitution 
would pernit it to be. Ibid. 


(Emphasis supplied). 


It is noteworthy that Mr. Judge Waterman's 


decision in Agrashell, Inc. vs. Sirotta, supra was 


decided on April t, 1369. 


It would appear that based on the above 
ruling of the Court of Appeals for this Circuit, 
coupled with the explicit submission by the parties 
to the law of jew York to construe and govern their 
relationship arising out of the Contract dated March 
6, 1970, that this Court is duty bound to consider 
the Defendants’ Motion to dismiss solely on the basis 


of the New York State Law. (See also Paragon 


International, i.V. v. Standard Plastics, Inc. 353 


F. Supp. 88, Ryan v. Glenn, 52 F.R.D. 185 and Uniroyal, 
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THE DEFENDANTS ARE SUBJECT TO THE 
JURISDICTION OF THE LAW AND THE 
COURTS OF THE STATE OF NEW YORK: 


On May 27, 1965, the New York State Court 


yeals rendered a decision which fittingly may 


ribed as the landmark decision interpreting 
ng-arm" statute (CPLR 302). This decision 


ed the opinions in three (3) cases, is 


d "Longines-Wittnauer v. Barnes & Reinecke, 


v. McLucas, and Singer v. Walker, and the 


Opinion is reported at 15 N.Y. 2d 443. 


“The record, although conflicting 
in some respects, does establish 


certain facts as to which there is no 
substantial dispute - namely, that the 
appellant has shipped substantial 


quantities of its products into this 


State as the result of solicitation 


here through a TecsT manufacturer's 


representative and through catalogues 
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and advertisements... " (Emphasis 


supplfed). — 


The Court continued, at Page 467: 


‘We hold that the appellant's 
activities in this State are sufficient 
to satisfy the statutory criterion of 


te 


_ 


transaction of business as well as 
the constitutional requirenient of 
"minimum contacts". (See International 
Shoe Co. v. washington, 326 U3. ta, 
)- 320 a; licGee v. International 
Ins. Co., 355 U.S. col, 223, supra.) 
For the reasons we gave in rejecting a 
similar contention in the Longines- 
Wittnauer case (supra, pp. ae, 458), 
we do not deem it determinative, as 
urged by the appellant, that the formal 
execution of its sales contracts may 
have occurred in Illinois rather than 
New York. 


judicial notice of 


when this Court which nust take 
the widespread sale in New York State of Omega 
watches, examines tie facts in the case at bar by 
comparison with the holdings in the Singer v. Walker 
portion of tne ‘iew York landmark decision, it would 
seem that the Court must come to the inescapable con- 
clusion that all constitutional and statutory re- 
quirements nave Leen met in order to subject the 
Defendants OMEGA and SSIi! to the jurisdiction of the 
State Court in whicin the instant action was commenced 
So% Fs S00Ps 


(Car-Fresnner Corp. v. Broadway Mfaq. Co 


618). 


time nas passed, the New York Courts have 


consistently sougnt to enlarge the activities of their 


"Jong-arm" s and 


have wherever possible 


extended the statute so as to confer jurisdiction 
on the non-resident corporation or person who does 
business through an agent in New York State. 

e description in the Defendants' 
moving Affidavit of the relationship of Norman M. 
Morris Corporation to the Defendants creates more 
than a sufficient agency to subject the Defendants 
to the jurisdiction of the ‘lew York Courts. (Appendix 
pr. 13a) The tenor of the breadth of the New York 
holdings is best exemplified by the decision in 
Parke-Lernet Galieries v. Franklyn, 26 N.Y. 2d 13. 
In that case, the Court extended the principal of 
agency to permit the Plaintiff, who had loaned one 


of its employees to the non-resident 


merely confer by telephone witi the 
the 


the performance of 


sufficient "contact" wi 


Defendant to 


efendant during 


to create a 
of New York to 


hold that the DVefendant-Principal was in fact subject 
to the jurisdiction of the New York Courts. 

Ibviously if the Plaintiff's employee, in 
fealing transitorily with a non-resident Defendant, 


Can create a sufficient agency to make the princi- 
pal subject to the jurisdiction of the New York 
Courts, then it would seem patently clear that 
where the agent of the Defendants in the case at 
bar had been acting in such agency capacity in 

lew York State since 1937, there would be no 
question that t Jefendants would and should be 
ject to the jurisdiction of the Courts of the 
State of few York, The Plaintiff makes the con- 
tention that the [x fendants were purposefully avail- 
ing themselves of the privilege of conducting acti- 
vities within New York over a long period of tine 
through the agency of the Norman M. Morris 


Corporation. (Appendix pp. 13a, 18a, 19a-20a) 


Single transaction may be sufficient 
to confer jurisdiction over a non-domiciliary upon 
the iiew York Courts. Yet it has been held that the 
mere execution of a Contract in New York without 
more, is insufficient to constitute transaction of 
business, and although mere negotiation of the 
Contract would be equally insufficient, however, 


negotiation or execution of the Contract, plus other 
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Contacts, may suffice to grant jurisdiction of 


the Hew York Courts over the non-do 
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333 fF. Supp. 7773, 774. while the non-domicili- 
ary Defendants need not have been physically 


present in ‘iew York to lave transacted business 


for purposes of LR 302, it is sufficient if the 
Defendants’ agent is present an sngages in pur- 
pseful activities o iis behalf. arke Eernet 


galleries, Inc. v. Franklyn supra and Uniroyal, 


‘hile thie Defendants concede tha’ tne 


Morris Corporation i their trademark licensee for 
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the United States and does business here in New York 
as the mega atch Company", and under certain other 
related tradenames (Apvpendix . 20a), the Defendants 
take the position tnat the Morris Corporation does 


not create the 1] tio ‘iew York sufficient to show 


as 


tnat the Defendants are in fact “transacting business" 
in New York State. The Caurt of Appeals for the 
Second Circuit has held in 1974 in Galgay v. Bulletin 


Co., Inc. £04 F. 2d 1062 that “while the New York Law 
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that a formal agency relationship is not necessary 


to impute activity against the Defend nt where he 
is being sued by a third party, Elman v. Belsor, 
32 A.D. 2d 422,...3; Legros v. Irving, 77 Misc. 2d 
egres Stace 
. 
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Recently, in Watherston, Inc. v. Forman, 
73 Misc. 2d 575, following the general holding in 
ngines-W1 uer v. Barnes & Reinecke case, 

in April 1973, the Court held that jurisdiction can 

be premised on a combination of the establishment 

of shipment of goods into New York by the non-resident 
Defendants and the dealings in New York through an 
agency. Then, of course, the Court held that the 


non-resident Defendant, Forman, was subject to the 


jurisdiction of the New York Courts. 


‘ 


In summary, the examination of the Defendants’ 
assertions in their moving papers in connection 
with the motion to dismiss, reveals that they are 


replete with admissions and representations concern- 
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lemorandum and OUrdcer renderec 


from which this Appeal is 
cited in support of the Court's 
s Delagi v. Volkswagenwerk, 


Live a8 “426. This case relied 


below is completely inapposite in- 


case arises out of an action based 


Jamages for personal injuries sustained 


while driving a Volkswagen automobile 


laintiff therein returned to the United 


suit in the New York Courts by 


seeking to fix ew York jurisdiction by trying to 


establish a chain of “agencies” through several 


corporations located ii: New Jersey and thence in 
iew York State. Th ew York Court in the Delagi 
case held that both the New York and New Jersey 
corporations were unrelated to the non-domiciliary, 


and therefore insufficient to create the agency 


sufficient to impute jurisdiction over the non- 
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i, however, in the person of 
Judge Costantino, had written tne cecision in 

Doumaux v. Gurney, 363 F. Supp. 1209, 1212, two years 
after Delagi, to hold in the later case that the 
evidence showed the Defendants' almost complete iden- 
tification with its manufacturer's representative, 
through the right to control the promotion of the 
Defendants’ names and the expected economic gain, so 
that Defendants were to really establish that the 
Defendants' representative (Morris Corporation) was 
their agent for the purpose of exploiting the com- 


mercial value of their name. Further, Judge 
’ J 


Costantino, in the Doumaux case, held that in the 


. 


light of the evidence presented against tie 


Defendants, they should not, for the purposes of 


the motion challenging jurisdiction, be allowed 


to deny that their representative was their agent. 
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Moreover, he held that since Section provides 


a basis for jurisdiction over any person who in- 


directly projects himself into New York through 


the office of an agent, tien sufficient basis ex- 


isted for holdina tnat the Defendants come within 
the reach of Section 302. The close identifica- 
tion of the Norris Corporation in tiew York with the 
Defendants over tne long period of time, conceded 
and described by the cefendants (Appendix pp. 13a, 
17a-10a, 19a-c0a and 44a) creates a situation in the 
case at Lar almost identical with that in the Qoumaux 
case where Judge Costantino in fact found jurisdic- 


tion. 


It is well to note that in the Intermediate 
Appellate Court in Delagi, the opinion of a unanimous 
bench was to the effect that the Defendant, having 


purposefully entered into the «tream of business in 
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STATE OF NEW YORK, COUNTY OF $3.2 


I, Victor Ortega, being duly sworn, 
depose and say that deponent ts not a party to the action, is over 18 years of age and resides at 
1027 Avenue St. John, Bronx, New York 


That on the 17th day of feb. 199@ 2! 350 Fifth Av | New York, N.Y. 
deponent served the annexed (ff {&¢ Canerc J Lit, upon 
. / / vv 

Milton Friedman attorney for 
the appellees in this action by delivering a true copy thereof to said individual 


personally. Deponent knew the person so served to be the person mentioned and described in said 
papers asthe attorney herein, 


Sworn to before me, this 1%th 
day of Feb. 19%6 


~~, 


/ Len ‘i , _£/ me 


"OR ORTEGA 


New York County 
Quaiiiec New 
Commission Expires March 30, 


